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REMARKS 

Applicants respectfully request reconsideration of this application, and reconsideration of 
the Office Action dated September 9, 2003 (Paper No- 18). Upon entry of this Amendment, 
claims 1-20 will remain pending in this application. The amendments to the claims are 
supported by the specification and original claims. No new matter is incorporated by this 
Amendment. 

ifE 4c * * * 

Claims 5-18 are rejected under 35 U.S.C, § 1 12, second paragraph, as being indefinite. 
Applicants respectfiilly traverse tliis rejection. 

The Office Action maintains that claim 5 is indefinite becaxjse it is purportedly unclear 
what is intended by the terms "slcins structures'", "niicronutrients of the skin", "sensorial agents," 

Applicants again respectfully submit that those of ordinary skill in the art would readily 
understand the metes and bounds of claim 5. Applicants enclose herewith printed pages from 
some Intemet sites wliich show that the expressions "skin structure" and ''micronutrients of the 
slcin" are conventionally used in the cosmetic area. 

As for the terminology "sensorial agents". Applicants have amended claim 5 to instead 
recite "sensory agents " The terminology "sensory agents" represents a more accurate English 
translation for the Portuguese terms "agentes sensorials" which were used in the priority 
document. Moreover, Applicants also enclose herewith an Intemet site which defines the term 
"sensory" as far as the cosmetic industiy is concerned. Fragrance is cited there just as an 
illustrative example. 

With respect to rejections under 35 U.S.C, § 1 12, second paragraph, the M.P.E.P teaches: 

The essential inquiry pertaining to this requirement is whether the claims set out and 
circumscribe a particular subject nuittcr with a reasonable degree of clarity and 
particularity. Deflniteness of claim language must be analyzed, not in a vacuum, but in Ught 
of: 

(A) The content of the particular application disclosure; 
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(B) The teachings of the prior art; and 

(C) The claim interpretation that would be given by one poissessing the ordinary level of skill 
in the pertinent art at the time the invention was made. M.F.E.P. § 2173.02 

As has been previously asserted, the specification gives examples of "skins structures", 
"micronutrients of the skin", and "sensory agents." Moreover, Applicants have provided evidence 
which shows how those possessing ordinary skill in the art would interpret these terms. 
Accordingly, as evidenced by the above, those of ordinary skill in the art to which the claimed 
invention most closely relates would readily understand what is intended by these terms. Hence, 
Applicants again respectfully request that this rejection be withdrawn. 

* « 4£ 

Claims 1-20 are rejected under 35 U.S.C. § 103(a) as purportedly obvious based on Rinaldi 
et al. (U.S. Pat, No. 5,891,470) in view of Hue et al, (U.S. pat. No. 5,395,620). Applicants 
respectfully traverse this rejection. 

Rinaldi, describes a "soflgel" containing retinol and ascorbic acid impregnated on porous 
microparticles. The soflgel is a single-use product. In other words, Rinaldi 's product contains a 
single dosage. OnceRinaldi'sproducthasbeenopenedandused, it is to be discarded. For an 
additional application, a fresh Softgel is needed since it contains from 0.1 to 2.0 mL of filling 
material. See Column 1, Lines 28-34. However, the Softgel composition is incompatible with 
water since water dissolves the Softgel walls. Se^Colunm 1, Lines 40-43. 

According to a first embodiment of Rinaldi's invention (column 7, line 45 to column 4, 
hne 5), it is necessary to protect the retinol in order to avoid its degradation due to the presence of 
light, oxygen and heating (column 4, lines 30-35) and that is why ascorbic acid is added, as it is 
known to be a strong antioxidant. Ascorbic acid is used in the solid form which prevents it from 
ionization (ionization being tlie chemical condition when LAA degradation begins). Apart from 
that, the process for producing the Soflgel disclosed in Rinaldi is complex and expensive. See 
column 4, hnes 35-41, 
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In a second fonuulation taught by Rmaldi (column 8, lines 5-28), a Soflgel is prepared 
with ascorbic acid. Again the ascorbic acid comprised in the micropardcles is in the solid state, 
since it is susceptible to degradation in the presence of water and still more susceptible to 
degradation when the ascorbate ion is in the presence of oxygen and metallic ions. 

Upon checking the examples presented in Rinaldi, it is clear that that fonnulations of 
Examples 1 to 3 are free from water (column 8, line 30 to column 9> line 30). This is evident since 
the microparticles mentioned by those inventors (and known as Microsponges ® of Advanced 
Polymer Systems (column 3, lines 39-41)) contain ascorbic acid (0.023%) that will only be 
released in the presence of water upon use. Therefore, while the product is closed, the ascorbic 
acid will be kept stable. Only when the user applies the cosmetic product over the sldn will the 
ascorbic acid be in contact with water and released on the skin surface by a diffusion phenomenon 
known to those skilled in the art. This is because tlie microparticles (Microsponges (&) described 
by Rinaldi do not penetrate the skin. 

The invention claimed in the present patent application actually refers to the synergy 
between the ascorbic acid and retinol in the cellular activity. This effect is shown in the Figures 
and described in the instant specification. This effect was surprisingly detected by the present 
inventors since there was no indication of such technical result in the hterature. 

In the present invention, microcapsules, which are made of biologically active material (an 
example of such micropoarticles being Talaspheres ®), are used in order to protect retinol and 
ascorbic acid and make it possible to prepare stable cosmetic compositions. Applicants' 
microparticles make preparation and paclting much easier, without the need of complex and 
expensive processes. In addition, because of the use of the microparticles, the water content of 
Applicants' formulation can be over 40%, which would normally be an appropriate medium for 
the degradation of ascorbic acid. However, degradation does not happen due to the presence of 
the microcapsules which act as a barrier for the contact of LAA with water, 
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Applicants invention includes a first group of microparticles containing retinol and a 
second group of microparticles containing ascorbic acid. This second groups having a composition 
different from the first group, are contacted with the skin, penetrate the skin, and only release the 
contents thereof due to enzymatic reactions, ThiiSj retinol and ascorbic acid are released in a 
region very close to the target cells. Consequently, the retinol and ascorbic acid are not exposed to 
conditions that can lead to degradation (such as light, oxygen and water when on the skin and 
water and free radicals when in the inner layers of the skin), 

Rinaldi does not show nor foresee the actual way of action disclosed in the present 
application nor the way the microcapsules are indeed used. In other words, as conceded in the 
OfiBce Action, the microparticles employed by Rinaldi are not the satne as the microparticles used 
in the present invention. In fact, the microparticles used by Rinaldi have very different properties 
from those used in the present invention. 

Applicants now turn to Hue which teaches die preparation of microcapsules made of 
biologically active material. However, Hue neither teaches nor fairly suggest putting Vitamin A 
and an antioxidant into a first group of microspheres^ and Vitamin C into a second group of 
microspheres. Moreover, Hue does not mention nor suggest the possibility of a synergistic effect 
between the ascorbic acid and retinol in the enliancement of cellular activity. 

In view of the above. Applicants submit that those of ordinary skill in the art could come 
up with the present invention only after reading the present apphcation . Thus, Applicants submit 
the rejection is improperly based on hindsight. This is because, as explained above, the teachings 
of these two cited patents would not have been sufficient to lead one of ordmary skill in the art to 
the present invention. 

Recent case law has stressed the requirement tliat to establish a prima facie case of 
obviousness, the Examiner must provide factual support from the cited patents for the proposed 
modification. This factual support must be based on objective evidence of record and must 
establish that the cited patents themselves provide the requisite motivation, suggestion, or teaching 
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regarding the desirability of making the specific combination made by the Appellant. The factual 
question of motivation is material to patentability, and can not be resolved on subjective beUef and 
unknovm authority. It is improper to determine whether a person of ordinary skill would have 
been led to this combination of references based upon hindsight. In re Sang Su Lee. 277 F.3d 
1338, 61 USPQ2d 1430 (Fed. Cir, 2002). 

Applicants make the following additional comments with respect to mdependent claims 19 
and 20. Claim 19 states that the Vitamin C is present in an amount effective for enliaiicing the 
action of the Vitamin A on the cellular activity of an individual. Claim 20 states that the Vitamin 
C is present at a concentration of about 0.02% by weight, and the Vitamin A is present at a 
concentration of about 0.009% to 0.02% by weight, based on the total weight of the composition. 
Neither of these two features are taught or fairly suggested by Rinaldi or Hue. Moreover, contrary 
the assertion in the Office Action, the specification and Figxjres provide ample evidence showing 
the synergistic effect that occurs as a result of the claimed invention. 

As stated in the previous Amendment, Rinaldi uses vitamin concentrations which are much 
higher than the present invention. The advantage provided by Applicant's invention with respect 
to using lower vitamin concentrations is explained by the releasing mechanism of the 
microcapsules claimed in Rinaldi. According to the teachings of Rinaldi, the vitamins are released 
on the skin surface and permeate the skin to reach the target sites. Upon penneating the skin, the 
vitamins (which are natural antioxidants) maybe inactivated. Therefore, the actual vitamin 
concentration acting on the target sites is much lower than the concentration initially present in the 
formulation. Thus, an initial higher concentration must be used in the product disclosed by 
Rinaldi, Moreover, Rinaldi fails to teach including Vitamin C in an amount effective for 
enhancing the action of the Vitamin A on the cellular activity of an individual as recited m claim 
19 or the recited concentrations of claim 20. 

The amendments to claims and above Remarks overcome this objection. Accordingly, 
reconsideration and withdrawal of the rejection are respectfully requested. 
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Applicants respectfully submit that this Ameodment and the above remarks obviate the 
outstanding rejections in this case, thereby placing the application in condition for immediate 
allowance. Allowance of this application is eamestly solicited. 

If any fees under 37 C.F.R, §§ 1.16 or 1.17 are due in connection with this filing, please 
charge tlie fees to Deposit Account No. 02-4300; Order No. 032286.006. 

If an extension of time under 37 C.F.R. § 1.136 is necessary that is not accounted for in 
the papers filed herewith, such an extension is requested. The extension fee should 
be charged to Deposit Account No/02-4300; Order No, 032286.006. 



Respectfully submitted, 

SMITH, GAMBRBLL & RUSSELL, LLP 




Dated: February 9, 2004 
RGW/BLN 



Robert G. Weilacher, ^feg. No. 20.53 1 
1850 M Street, N.W., Suite 800 
Washington, D.C. 20036 
Telephone: (202) 263-4300 
Facsimile: (202) 263-4329 
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1) Skin structures - 

http://www.antiaging-svstems.coni/extract/skinagin 

http://www,helenshavenxom/abQut.htm 

The article presented in this site reads; 

The Importance of Collagen and Elastin 

Collagen, composed of amino adds, is a protein forming tlie structural grid tliat liolds other 
skin structures together in the dermis, It gives the sl<in its strength and durability. Ii is 
prlmariiy composed of a few specific amino acids, proline, hydroxyproline, lysine and 
glycine. Some experts believe that foods or supplements rich in these amino acids may 
benefit the skin by stimulating collagen production. There is a number of topical ways to 
stimulate collagen production^ including topical vitamin C and copper peptides. Increasing 
collagen production is important because age-related decline in the collagen synthesis is 
partly responsible for the signs of skin aging such as thinning, wrinkles and sagging. 

http ://www , aaro gva.com/fami 1 y h eal tTil i festvl e/tee[n5/skin/index .asp 

Under the title "nutrition" this article reads: 

All structures of the skin like epidermis, hair follicles and nail matrices receive their blood supply and 
hence the n\jtrition from the cutaneous vasculature. Topically applied nutrients thus play no role in 
enhancing the nutrition of the skin and its structures and their growth. The skin disorders arising from 
avitaminoses or malnutrition can genuinely be con^ected by nutritional supplements. The other skin 
structures like stratum corneum, hair and nail consist of dead cells and application of extemal agents 
like protein, amino acids and elastin do not help these structures. 



2) Micronutrients of the $kiji 



httD://www.findarticles.com/cf O/mOHMW/8 5/917Q8254/D2/article.ihtml 
It reads: 




Chicago - The mechanical pathways of aging can be altered by a variety of micronutrients, so diet and 
nutritional supplements can play a valuable role in preventing skin aging, said Ronald Hoflinan, M.D., at 

the annual International Symposium on Aging Skin. 

3) "sensory agents" 

http://www.sensorvsoluttons.coin/science.html 
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Cosmetic and skin care products present a unique challenge to sensor)^ analysts because their 
properties are elusive, difficult to describe, and produce extremely subjective reactions. To 
illustrate, even if the only difference between two moisturizers is the fragrance each contains, 
many of the other performance characteristics may be rated differently because ofthejudf^e's 
preference for one fragrance over the other 

Fragrance preference is often based on an emotional association in an individuates memory. In 
nearly all instances, a consumer's Immediate impression of a skin care product is influenced by 
its fragrance; the consumer at once recalls familiar objects, products, or situations having a 
similar fragrance and associates meanings^ feelings, and connotations with them. He or she 
forms a positive or negative opinion regarding the fragrance, which often is transferred to the 
product itself This influence can strongly affect the consumer's ultimate acceptance or rejection 
of the product. The sensory analyst of cosmetic products must minimize biases and providing 
accurate, actionable information to development chemists 
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